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In the Swiss democratic system, citizens are invited to vote on all 

sorts of issues, including highly complex ones.

Breakthrough in the  
Swiss Transplantation Regulation

CHRISTIAN PAU LETTO1

The popular vote that took place 
on 15 May 2022 was an oppor-
tunity for Swiss voters to make 
up their minds on difficult ques-
tions. With a majority of 60.2%, 
the Swiss population accepted a 
modification of the Law on Trans-
plantation of Organs, Tissues and 
Cells. The proposal touched on 
challenging ethical and emo-
tional issues and was aimed at 
improving the balance between 
the demand and supply of the 
organs. This vote is interesting 
in three respects:

	– First, it illustrates the idiosyn-
crasies and flexibilities of the 
Swiss direct democracy;

	– Second, it is an example of a 
type of compromise needed 
to get a nationwide consensus 
on this sensitive issue; 

	– Third, the situation of non-res-
idents, including “health tour-
ists”, and of some categories 
of foreign persons, including 
categories of international 
civil servants and diplomats, 
deserves some clarification.

Before delving into those three 
aspects, the present situation 
needs to be described. The cur-
rent law, dating back to 2004, is 
based on the principle of “explicit 
consent in a broad sense”. While 
a consent in the narrow sense is 
limited to the will of the deceased 
only, the consent in the broad 
sense allows to encompass the 
opinion of the relatives. In order 
to respect fundamental rights, 
the law prohibits soliciting or 
accepting an organ donation 
against remuneration or grant-
ing of advantages. The law also 
prohibits the trade in organs both 

in Switzerland or to abroad from 
the Swiss territory. Thus, persons 
in Switzerland cannot take part 
in trade of organs, tissues or cells 
abroad even if the latter never 
enter the Swiss territory.

The amendment of t he law 
accepted on 15 May aims to 
switch from the principle of 
explicit consent to the principle 
of presumed consent.

Direct democracy instruments 
involved
The case at hand illustrates the 
f lexibility of the Swiss direct 
democracy. Most foreigners 
would know that in Switzerland 
two different procedures of direct 
democracy exist: the popular ini-
tiative and the referendum. Some 
foreigners may also know that the 
Parliament has the possibility to 
submit a “counter-project” to an 
initiative, in the form of a full-
fledged draft legal act. What few 
people are aware of, however, is 
that those procedures are not 
exclusive, but may be cumula-
tive. This is what happened here.

The whole story started with 
groupings from civil societ y 
which launched a popular initi-
ative and collected enough signa-
tures from citizens to submit their 
initiative to a national vote. As 
such, this step could be enough 
and the Swiss people could have 
voted. But in this case, the Fed-
eral Council (Swiss government) 
and the Parliament decided to 
table a counter-project. When-
ever a counter-project is tabled, 
the authors of the initiative may 
either maintain it or withdraw it. 

In the former case, it comes to a 
popular vote, in the latter case 
the story stops there and the 
counter-project adopted by the 
Parliament enters into force. The 
authors of the initiative on trans-
plantation found the counter-pro-
ject good enough and withdrew.

Thus, why did the popular vote 
take place? Precisely, because 
the other instrument of direct 
democracy remains valid, and 
even though the authors and 
the Parliament found a common 
ground the possibility to attack 
the counter-project through a 
referendum is unaffected. This 
is what happened in this case. 
Groupings from civil society 
objecting to the idea of presumed 
consent collected enough signa-
tures to request a popular vote on 
the counter-project. Hence, the 
vote on 15 May.

What compromise was struck?
The reason why the Federal 
Council and the Parliament 
rejected the initiative was that 
no mention of the relatives was 
contained therein. Thus, it was 
assumed the initiative entailed 
a presumed consent “stricto 
sensu”. Such strict approach is 
not only doubtful in terms of 
ethics (it was firmly rejected by 
the National Ethics Commission) 
and fundamental rights, it would 
also have no chance of success in 
a popular vote. To strike a worka-
ble compromise, the authorities 
relied on the existing law. There, 
a staged procedure is established. 
If the hospital finds an explicit 
consent by the deceased (e.g. a 
formal declaration of consent), it 

can proceed with the transplan-
tation. In the absence of a decla-
ration, the hospital still may start 
a search for relatives to enquire 
what would be, to their knowl-
edge, the will of the deceased 
(“referee’s opinion of relatives”). 
And if relatives have no knowl-
edge of the will of the deceased, 
they have the opportunity to pro-
vide their own explicit consent 
(“subsidiary right of relatives”). 
And, if at that stage relatives fail 
to express a consent, i.e. if they 
remain silent, no transplantation 
is allowed.

The counter-project is inspired 
by this staged approach but 
the other way around. In the 
presence of a declaration from 
the deceased, objecting to the 
transplantation, the story ends 
there. In the absence of dec-
laration, the hospital cannot 
take the organs though. It has 
an obligation to search for the 
relatives. If the relatives cannot 
be contacted, no transplantation 
may be performed. If the rela-
tives are found, the hospital has 
to enquire about their knowledge 
of the deceased’s opinion (as ref-
erees), which shall prevail. In the 
absence of known opinion, the 
hospital is obliged to ask the 
relatives’ will (subsidiary con-
sent). The hospital can proceed 
only after the relatives have been 
adequately approached and 
informed. Now, what happens 
in the new law if the relatives 
stay silent? If you consider the 
successive stages of both mod-
els, looking only at the presence 
or absence of a declaration, no 
fundamental difference between 
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them exist, so far. The major 
difference lies in this ultimate 
stage. In the new law, if the rel-
atives ultimately remain silent, 
then the hospital may proceed 
with the transplantation.

Overall, the new model contains 
enough checks and balances to 
make it consensual in a popular 
vote. It also aligns it to funda-
mental rights, especially Article 
8 of the European Human Rights 
Convention. Two decisions by the 
European Human Rights Court 
confirmed the requirement for 
clear and accessible procedures 
to be available to relatives.

What about foreigners?
Switzerland is a country with an 
intense flow of tourists, business 
persons or cross-border service 
suppliers. It is also a world-class 
destination for health treat-
ment and a host of international 
organisations and meetings. Two 
things need to be clarified in this 
respect. First, as said, the obliga-
tion of searching for and contact-
ing the relatives is maintained 
in the new model, including for 
those categories of persons.

Second, the implementation 
of the new system will entail 
the establishment of a national 

registry of declarations (regard-
ing consent, opposition, or spe-
cific conditions set by the donor). 
This registry will identify individ-
uals through their AVS number 
(social security number). Thus, 
what about persons not having 
an AVS number, such as dip-
lomats and quite a number of 
Geneva-based international civil 
servants? Not the law, but the 
future implementing ordinance 
is the right place to tackle such 
details. Expectedly, the above 
categories of persons will have 
opportunities to make a declara-
tion, whether through the registry 
or otherwise.

Œuvre “Entre les mains d’un autre” 
de Juan José Ruiz

The need for the Federal Council 
to issue sensitive pieces of imple-
mentation regulation, inter alia, 
the definition of “relatives” and 
the establishment of the national 
registry, also implies that the new 
law will not enter into force before 
2024. n

1 � Member of the Board and lecturer on Swiss 
political institutions at Université Populaire du 
Canton de Genève
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